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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES TRIBUNAL AT NAIROBI 

COMPLAINT NO 188 OF 2017 

MALIKI MASUDI MWANGEMA..………………….……….…….……COMPLAINANT 

VERSUS 

ODM NATIONAL ELECTIONS BOARD……………………………..1ST RESPONDENT 

ORANGE DEMOCRATIC MOVEMENT……..………………..…….2ND RESPONDENT 

HEBERT SORE MAKATIANI……………….……………………. INTERESTED PARTY 

 

RULING 

Introduction  

1. On 11th May, 2017 we delivered our judgment over the 1st Respondents 

nominations for Ramisi Ward, Kwale County. This is an application for stay of 

execution, setting aside or review of our judgment dated 11th May, 2017. The 

application has been filed by the Interested Party to the suit. In a nutshell the 

application is made on the basis that the Claimant had procured the judgment 

through material non-disclosure and fraudulent misrepresentation.  

 

Applicant/Interested Party’s Case 

2. Both the Claimant and the 2nd Respondent contested the 1st Respondent party 

primaries that were conducted on 22nd April, 2017. The nominations were marred 

with irregularities. The alleged irregularities included the omission of one 

polling station from the tallying; missing names from the party list as well as the 

IEBC register; expulsion of agents from the tallying center; switching off the 
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lights in main tallying room. The irregularities culminated in the Returning 

Officer’s declaration of results that were at variance with the actual and bona fide 

results declared by the Ward Presiding Officers. The results as declared were that 

he had garnered 947 votes against the Complainant’s 958 votes; while the correct 

position was that he had garnered 947 votes against the complainant’s 882 votes. 

3. Being dissatisfied with the tallying and declaration, the Interested Party moved 

the National Election Board by an appeal dated 23rd April, 2017 and filed on 25th 

April, 2017. He was assured that the County Elections Board headed by one 

Edward Nyalle would hear and determine the Petition. The position changed 

and he was informed that funds were not available so that his petition would not 

be heard. 

4. He escalated his complaints to the Party Leader who assured him that due to the 

irregularities, the party would determine the candidate according to its rules. He 

was duly issued with a nomination certificate dated 29th April, 2017 for member 

of county assembly, Ramisi Ward, Kwale County.  

5. On 13th May, 2017 he learned of this Tribunal’s orders of 11th May, 2017 from the 

social media. The judgment allowed the Complainant’s case, restrained the 1st 

Respondent from issuing the nomination certificate to any party other than the 

Complainant and directed the 1st Respondent to issue the Complainant with the 

nomination certificate within 48 hours.  

6. The 2nd Respondent is aggrieved by that judgment. He avers that he was never 

made a party to these proceedings despite being affected by them. By a Notice of 

Motion application dated 16th May, 2017 the Applicant prays that the judgment 

of 11th May, 2017 be set aside or reviewed.  

1st and 2nd Respondent’s Case 

7. The Complainant and 1st Respondent did not file any response to this 

application. 
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Analysis 

8. As per the dicta of Nyarangi JA in jurisdiction is everything. Accordingly, we 

must first satisfy ourselves that we have the jurisdiction to hear this application 

and grant the orders sought. 

9. In this regard, section 41(4) of the Political Parties Act, 2011 empowers the 

Tribunal to apply the rules of evidence and procedure under the Evidence Act, 

Cap. 80 and the Civil Procedure Act, Cap 21 with necessary modifications, while 

ensuring that its proceedings do not give undue regard to technicalities of 

procedure.  

10. Section 80 of the Civil Procedure Act, Cap 21 in turn outlines the powers of the 

Tribunal on an application for review. The section enables a person who is 

aggrieved by a decree or order from which no appeal is allowed to apply for a 

review of the judgment. It similarly empowers the Tribunal to make such orders 

as it deems expedient.  

11. Similarly, Rule 24 of the Political Parties Dispute Tribunal (Procedure) Rules, 

2017 is in the following terms: 

(1)       A party against whom a decision has been made under 

regulations 20 and 21 may apply to the Tribunal to set 

aside the decision 

(2)       The Tribunal shall not set aside any decision unless it 

is satisfied that the party has given sufficient cause for 

non-appearance 

12. Two issues emerge for determination in this application. The first is whether the 

2nd Respondent has given sufficient cause for his non-appearance. The second 

issue relates to the appropriate reliefs in the application. 

Has the 2nd Respondent given sufficient cause for his non-appearance? 
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13. The applicant seeks a setting aside because he was never made a party to the 

proceedings despite being affected by them. In Complaint No 228 of 2017 Francis 

Ndungu Wanyoro v Pius Mwaura Mbono & others we held as follows: 

Natural justice as a concept forbids one from being a judge 

in his own cause and demands that one be heard fairly on 

his defence. The first limb of natural justice forbids a 

political party from being biased ‘no man shall be a judge 

in his own cause’ expressed in Latin as ‘nemo judex in 

causa sua’. The second limb entitles party members to 

notice of the charge and an adequate and fair hearing ‘no 

man shall be condemned unheard’ expressed in Latin as 

‘audi alteram partem’. A violation of either limb of the rule 

voids the administrative decision by the party. The rule of 

natural justice is a constitutional value protected by 

Articles 47 and 50 as well as the Act. In Martin Nyaga 

Wambora v Speaker of the Senate [2014] eKLR it was held 

that Articles 47 and 50(1) had elevated the rules of natural 

justice and duty to act fairly in administratively, judicially 

or quasi-judicially into a constitutional entitlement 

capable of enforcement. 

14. We have found that the Interested Party herein was never made a party to the 

proceedings though he was affected by them. We hold that a judgment can be set 

aside if a proper party to the dispute and in respect of whom an adverse order 

has been made was not made a party to the dispute. As a component of due 

process, it is important that a party has reasonable opportunity to know the basis 

of allegations against him. As a result, a person affected by a matter before this 

Tribunal ought to be served in person, through his authorized agent or through 
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an advocate with instructions to accept service and to enter an appearance to the 

summons. That did not happen in this case. The judgment of 11th May, 2017 

ought to be set aside.  

Reliefs  

15. In Complaint No 40 John Mruttu v Thomas Ludindi Mwadeghu & 2 others we 

held that in every matter over which we have jurisdiction, this Tribunal can grant 

any order that is just and equitable in accordance with section 11(1) of the Fair 

Administrative Action Act, 2015. The proper discharge of this Tribunal’s 

mandate requires it to grant effective remedies, which means the most 

appropriate remedy in the circumstances of the case.  

16. We are cognizant of the tight timelines in this case. We are also aware of the need 

to cultivate a political party culture which resonates with Article 91 of the 

Constitution and establishes political parties as proper agencies of the democratic 

process bound by the national values and principles of governance.  

17. Accordingly, the justice of this case requires us to make the following orders: 

(a) The judgment entered on 11th May, 2017 be and is hereby set aside. The 

nomination certificate issued as a result of the judgment be and is 

hereby declared null and void and of no effect in law. 

(b) An order be and is hereby issued directing the 1st Respondent to 

organize, and the Claimant and the 2nd Respondent to attend, a meeting 

at the party headquarters, to determine the 1st Respondent’s candidate 

for member of County Assembly, Ramisi Ward, Msambweni 

Constituency, not later than 48 hours from the pronouncement of this 

judgment. 

(c) In the interest of party unity, let each party bear its costs of this 

complaint. 
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DATED and DELIVERED at Nairobi this   25th      day of  May    2017 

 

Kyalo  Mbobu .................................................................... 

Chairperson 

 

James Atema ............................................................... 

Member 

 

Hassan Abdi ............................................................... 

Member 

 

 


